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CHAPTER 5

The Draft Law on Association in Vietnam:
Legal, Political, and Practical Norms Under
Debate

Thi Thanh Phuong Nguyen-Pochan

INTRODUCTION

The drafting of a Law on Association was initiated in Vietnam in the early
1990s, in the aftermath of socio-economic reform which had enabled the
Communist regime to open up the country to the global economy.! The long
process of drafting the law—Xkicked oft in 2003—has been supervised by the
Ministry of Home Affairs.”> The draft was submitted twice to the National
Assembly (NA): first in 2006, then in 2016. The latest version® was with-
drawn from the NA’s consideration in 2016, after numerous delegates had
objected to its inconsistencies. Thus, the draft law, though it has been under
discussion for twenty years, has yet to be passed.

Why is this law so trying for the Vietnamese legislature? This chapter argues
that the difficulty may stem from the tension of norms—both in theoretical
and practical terms.

L The reform, called 46i méi (Renovation), was launched by the 6th National
Congress of the Communist Party of Vietnam (CPV) in 1986.

2 This ministry is responsible for State management and administrative procedures
for associations and NGOs.

3 According to Wells-Dang (2022), the draft law was modified more than thirty
times up to 2016; the NA mentions only seven versions of the draft.
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From a legal and political point of view, the bill has triggered lively
debates on how to define the right to form associations, and how to regu-
late their activities. In this regard, there may be a tension stemming from
the confrontation between the model of liberal democracy and that of illiberal
authoritarianism, which, in Vietnam, refers to the Soviet ideological framework
of a “socialist law-based state”, and also, arguably above all, to the Chinese
model.

From a practical point of view, there have been major changes to the context
of associations in the past decades: the increasing integration of Vietnam into
the world economy resulting from the socio-economic reform of the late
1980s (d6i méi); the advent of foreign donors in the 1990s; a flourishing civil
society since the 2000s; rapid economic growth; and, significantly, the emer-
gence of divergence and conflict within the regime which, although not new,
has recently heightened (Heng, 2004; Kerkvliet, 2014, 2015, 2019; Thayer,
2009; Wells-Dang, 2012, 2014, 2022). Socio-economic and political change
poses new challenges to the Party-State. To cope with the resulting tensions,
the authorities have adopted a pragmatic approach combining firmness with
flexibility—a delicate balance.

Structured in three parts, this chapter will examine the tension of norms
that have risen to the surface in connection with the regulation of associative
activities in Vietnam. First, I shall discuss Vietnam’s socialist rule of law state,
before assessing Chinese influence on the Vietnamese legal system. Next, I
shall examine in detail the 2016 Draft Law on Association and the intense
debates it triggered. Finally, I will discuss how the conflict of norms play out
in practice, and the pragmatic approach adopted by the authorities toward
associations.

LEGAL AND POLITICAL NORMS IN VIETNAM
From “Socialist Legality” to “Socialist Rule of Law State”

The concept of rule of law was put forth by Ho Chi Minh in 1919 in his
famous “Eight-Points Demand of The Annamese People”, a document in
which he requested that the French colonial administration apply the “rule of
law” in Vietnam (Ngo6, 1993: 85). The Communist Party of Vietnam (CPV),
founded by Ho Chi Minh in 1930, was aware early on of the need of building
a society that would be regulated by a Constitution and laws. After the Decla-
ration of Independence in 1945, one of the urgent tasks of the provisional
government was to draft a Constitution. Until now, Vietnam has adopted four
Constitutions; in 1946, 1980, 1992, and 2013. The first two Constitutions,
of 1946 and 1980, laid the foundations for Vietnam’s modern legal system,
but their legal framework was incoherent, especially regarding the economy.
The CPV’s Third National Congress of 1960 officially endorsed “socialist
legality” (phdp ché xi hoi chi nghia), a Soviet model which was summarized by
Gillespie (2010: 78) along four main lines: (1) the absolute leadership of the
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Party; (2) law is not above, but rather emanates from the State; (3) the Party
and the State have prerogative powers to substitute policy for law; and (4) indi-
vidual rights give way to the collective public good. The 1980 Constitution
then introduced the principle of proletarian dictatorship, its Art. 4 affirming
that the CPV is “the only one leading force over the State and the whole soci-
ety”. Human rights were absent from it, because the Party promoted collective
interests rather than individual rights.

Socialist legality prevailed until the 1991 collapse of the Soviet Union. At
the beginning of the 1990s, Vietnam’s integration into regional and interna-
tional frameworks entailed a challenge to socialist legality. When the policy
of Renovation was introduced in 1986, the “rule of law” had been “adopted
as a Party objective” (Thayer & Marr, 1993: 5). The 1991 Seventh National
Party Congress formally endorsed the new doctrine of “the rule of law state”
(nhi miidc phip quyén), which was subsequently incorporated into the 1992
Constitution (Art. 2). The Political Report to the National Congress stressed
that “it needed to turn policies and guidelines into laws” (Central Committee
of the CPV, 1991), marking an important turning point. “The concepts of
the ‘socialist-oriented” market economy and the socialist law-based state have
been hailed as the most important theoretical achievements of the CPV” (Bui,
2014: 78).

The rule of law, which excludes “the idea of any exemption of officials or
others from the duty of obedience to the law” (Dicey, 1959 [1885]: 203),
stems from liberal political discourse. The “socialist rule of law state”, while
seeking to be in line with this universalistic discourse, was merely the updated
version of socialist legality, whose core principles remain unchanged: Art. 4 of
the 1992 Constitution reaffirms the leading role of the CPV, maintaining the
principle of the unity of power and rejecting the check and balance system.
For Gillespie (2004: 152), the rule of law is instrumentalized in Vietnam
as “a convenient rubric to smuggle socialist legality and liberal democratic
ideas” into a “rule of law” discourse: juxtaposing liberal democratic norms
with Soviet socialist legality, the “socialist rule of law state” is an oxymoron.

From another viewpoint, Bui (2014: 84) argues that the socialist rule of
law state is a response to “reconcile inherent tensions” in the Vietnamese
Party-State. Bui points out three of these: (1) Party leadership »s. State power;
(2) the Party’s guidelines »s. the Constitution and laws; and (3) the Party-
State’s interests vs. human rights’ concerns. To manage these tensions, the
Party has sought to establish “a formal normative structure to check bureau-
cratic powers”, that is “a collection of norms and institutions that can regulate
and prescribe behavior, constitute identities, and shape the interests of social
and political actors” (Bui, 2014: 83).

The first tension concerns how to redefine the relationship between the
Party and the State. Traditional practices such as “criticism and self-criticism”
and “Control Committees” at every level of Party organization no longer seem
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sufficient to control the state apparatus.* The term “control of power” (kiém
sodt quyén hec) was first introduced in the 2011 11th Congress Resolution.
The 2013 Constitution provides that “it is requested that the legislative, exec-
utive, and judicial branches co-ordinate, allocate and carry out the control
of powers among them” (Art. 2), however, they are limited by the Party
leadership (Art. 4).

From this perspective, the CPV’s efforts to transform guidelines and reso-
lutions into laws can be interpreted as an attempt to keep the state under its
control. Thus, Vietnam is not a “rule of law state” but one of “rule by law”—
since the law is not above, but emanates from, the Party-State. Fu Hualing’s
remark on China can also apply to Vietnam: “Law did not only represent
the new normative order, but a new way of thinking, a new religion [...]
Law was replacing the failed political ideology to legitimise the Party-State”
(Gillespie & Chen, 2010: 12).

The last tension concerns human rights (#kdn guyén). This term appeared
for the first time in the 1992 Constitution (Art. 50). Since then, the authori-
ties have enacted many directives regarding human rights (Quan Iy nha nudc,
2019). Yet, for the Party, the topic is clearly not easy to handle: “The State
should be prepared to express willingness to co-operate in international rela-
tions in defense of human rights, and, at the same time, to combat plots
looking to take advantage of this issue against us” (CPV Directive No. 12,
12th July 1992). So, how does the Party-State reconcile universalist values
with socialist legality? And how to define the respect of human rights as the
Party-State rather than promote state and collective interests?

Similar to the “rule of law”, the notion of “human rights” also stems from
liberal universalist discourse, as enshrined in the UN’s 1948 Universal Decla-
ration of Human Rights. Vietnam has ratified the majority of the UN human
rights treaties (Nghia et al., 2021; OHCHR, 2022). In 2013, Vietnam was
elected to the UN Human Rights Council (UNHRC) for the 2014-2016
term, and, in 2022, elected again for the 2023-2035 term (Hunt, 2013;
Umair, 2021). Yet, there is an implementation gap between discourse and
practice: the Vietnamese state ratifies human rights treaties, but fails to fulfill
the obligations of these entail. As of 2020, a total of 266 human rights activists
were imprisoned (Kvanvig, 2022).

The Asian values discourse has provided an important ideological weapon
against international criticism of Vietnam’s human rights record.® During
the negotiations for the 2012 ASEAN Human Rights Declaration, Vietnam
“allegedly sided with states such as Singapore and Malaysia in advocating for

4The CPV’s “control committee” and “criticism and self-criticism” invoke the
supremacy of political legitimacy over legality (Dittmer, 1973; Marangé, 20006).

5 This was “an argument against the universality of human rights, which sparked contro-
versy and criticism of cultural relativism” (Kvanvig, 2022: 106), and has been a convenient

resource for authoritarian states in the region. See also Mark Thompson’s contribution in
the handbook.
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derogations and exception on the basis of public morality and national secu-
rity” (Kvanvig, 2022: 107). By promoting “Asian values”, the CPV strives
to exert a hegemonic influence on citizens’ conscience, to convince them to
move away from the universalistic discourse which it considers to be abstract
and far removed from Vietnamese reality.

Yet both the socialist law-based state and Asian values fail to attune to civil
society:

[...] the rule of law requires a characterisation that is not only legal, but also
ethical and political where the limitation of the state is effective: the antagonism
of the sovereignty of the state is the sovereignty of the man and the citizen. In
a state that recognises it, the sovereignty of the state must yield to the human
and citizen’s rights. (Colas, 1992: 305-306)

The contradictory attitude of the CPV toward human rights helps explain its
difficulties in translating the universal ideals enshrined in the Constitution into
concrete laws, which is illustrated by the drafting of the law on association.
Before discussing this point, let us examine another source of legal borrowing
for Vietnam.

The Influence of the Chinese Model on the Vietnamese Legal System

Despite political dispute regarding how to define socialism during the Soviet-
China split and virulent anti-China nationalism in Vietnam, China’s influence
on Vietnam’s political, cultural, and legal system is substantial. “China and
Vietnam have much in common - a Confucian past, socialist-influenced legal
systems, and rapidly developing economies and societies” (Gillespie & Chen,
2010: 2).

Vietnamese rulers have regularly borrowed from Chinese political and legal
models: “All but one of the 398 articles in the Gia Long Code, enacted
during the Nguyen Dynasty in the early nineteenth century, were either iden-
tical to, or closely based on, the Qing Code”; in the modern age, “four
of the six basic principles in the 46 mdi policy drafted by the Party in
1986 reflect reforms previously introduced by Deng Xiaoping in China”; and
today, “Vietnam has copied China’s multilateral trade policy, export orien-
tation, open economy, protection for selected state-owned enterprises, and
developmentalism” (Gillespie & Chen, 2010: 8).

For a long time, however, the law has been marginalized in favor of
customary law, village and family lineage self-regulation, or moral precepts
imbued with Confucian values (Gillespie, 2010; Ngb, 1993; Sidel, 2008). This
results from the entrenched predominance of the Confucian doctrine of “gov-
ernance by ethics”. Largely inspired by the writings of Chinese Communist
theorist Liu Shaoqi, Ho Chi Minh’s writings such as “Revolutionary Morality”
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(1958), or “Improving Revolutionary Morality, Sweeping Clean Individual-
ism” (1969), highlighted leadership by revolutionary moral principles (Liu,
1939, 1951).

In a way, the regular borrowing of Chinese models conveys the Viet-
namese rulers’ deference, even allegiance, toward China, a country which they
consider to be prestigious, successful, and morally or spiritually superior—
even at the tensest moments of their relationship.® Whatever the reasons for
borrowing, Vietnam finds itself in an asymmetrical relationship with China
(Table 5.1).

Sharing a similar modernization vision which encourages economic and
material progress without embracing social and political pluralism, China and
Vietnam both exhibit illiberal constitutionalism. The two Party-States recog-
nize freedom of expression, association, and demonstration in their respective
Constitutions, but apply control and censorship in laws and bylaws.

Though Vietnamese lawmakers have in many aspects followed the Chinese
path, they have also borrowed from other external sources to avoid repeating
China’s mistakes. During the 1990s, “lawmakers increasingly borrowed capi-
talist laws either directly from multilateral international institutions such as

Table 5.1 Examples of Vietnamese borrowings from Chinese models

Areas

Vietnam

China

Economic reforms

Foreign investment

Foreign relations

Control of the
press

Control of Internet
Internal migration
control

Chinese
conditioning

Reforms launched in 1986

1987 Foreign Investment Law

“Multidimensional approach” or
“friend-to-all” policy after the collapse
of the Soviet Union

2016 Press law

2018 Cybersecurity laws
Houschold registration system

Rural land reforms (1954-1956)
Current economic and infrastructure
projects: bauxite mining in the Central
Highlands, the Cat Linh—-Ha Dong
metro line in Hanoi, the North-South
expressway

The “Open door” policy
initiated by Deng Xiaoping in
1978

1979 Sino-Foreign Equity
Joint Venture Law

The “Open door” and
Deng’s modernization
rationale

2002 Regulations on
Publication Administration
2016 Cybersecurity laws
Houschold registration system
(Hardy, 2001)

Military and rural assistance
Soft loans, infrastructure
investments, or free trade

6 Following the 1979 Sino-Vietnamese War, bilateral relations were only normalized in

1991.
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the World Bank and UNDP, bilateral agencies such as USAID and DANIDA,
or via third Party Asian counties, especially Japan” (Gillespie & Chen, 2010:
8). Despite the domination of state ideology, some transnational ideas gained
currency for regulatory controls over the private sector.

Thus, two key differences between Vietnam and China should be noted.
First, Vietnamese leaders do not look to the law as an important means
of restoring social and political stability. By contrast, their Chinese counter-
parts take a more radical viewpoint on using law to maintain social order
(Nicholson, 2010). Second, “non-state actors in Vietnam appear to exercise
more influence over government policy than their counterparts in China”
(Gillespie & Chen, 2010: 8). Scholars highlight the influence of local NGOs or
GONGOs in Vietnam on policy-making and law-making processes, and bilat-
eral agencies also play a central role in advocating law reform and improving
the rule of law in Vietnam (Nguyen, 2010). These two differences allow us to
understand the pragmatic attitude of Vietnamese authorities toward the appli-
cation of law in practice, despite the widespread borrowing of Chinese legal
models.

LEgAL NorMS: THE 2016 DRAFT LAW ON ASSOCIATION

Comparing the Legal Frameworks Regulating Association in Vietnam
and China

The first regulation on association in Vietnam was Order No. 102 of 1957,
signed by Ho Chi Minh; it severely limited rights to assembly and organiza-
tion. Although rudimentary, it laid the foundation for control policy in the
decades that followed. Groups perceived as potential political threats were
strictly controlled and punished.”

The law on association was meant to replace the highly restrictive 1957
Order. In the meantime, the 2003 Decree No. 88 “Regulations on organi-
zation, activities and management of association”, later replaced by the 2010
Decree No. 45, have been used as the guiding regulatory documents for asso-
ciations. These Decrees closely match the 2016 Draft Law on Association. All
these regulatory documents are quite similar to China’s 1998 Order No. 250,
“Regulations and Management of Social Organizations”.

In this part, I shall compare the latest version of the Vietnamese draft law on
association of 2016 and China’s 1998 Order No. 250, focusing on four major
areas: how these define associations, the legal status of associations, regulatory
requirements, and registration and management procedures (Table 5.2).

7 For example, the group of liberal intellectuals from the Nhin Vin-Gini Phim move-
ment in Hanoi (1956-1957), the Club of Former Resistance Fighters (founded in May
1986), the Freedom Forum (early 1990s), the Unified Buddhist Church of Vietnam
(founded in 1964 and outlawed since 1981), Viét Tan (Vietnam Reform Party, founded
on 10 September 1982), Bloc 8406 (founded on 8 April 2006). See Abuza (2001); Thayer
(2009, 2010).



"UODEIIOSSY SUBIOIA PUE ‘UOIU[] USWOAN WEUIDIA ‘UOII[) YINOX ISIUNWWO)) ‘UOHEIOSSY SIOUWLIE] ‘SUOIU[) JOQe] ‘PURHDYIL] JUOL] S WRUIIIA g

suoneziuedio ugnioy Aq papuny dre 10 urof

UOTYM SUOMEIDOSSE ‘S1DI09S 9JelS 01 PIJL[dI SedTe Ul
10 Awire oy3 10§ SUMIOM SIUBAIIS IAD ‘ddudzodwiod
IAD YO OUM ISOYI ‘PIdUIIUIS ISOUI ‘SIIUTLId(]

UOnUIW ON 8 1y
SU013W19055Y wLL0f 07 16414 27 weo4f IGuINT
Ty ¥ 1y

(Caosynduros) drgsuaziznyy

(suegio ae3s ueyy 1ylo sdnois [y, STONeZIUeSIO ssew pa[-Alreg A9y XIS opnpX

T. T. P. NGUYEN-POCHAN

8
Ty My
42a10q J1217110G wo.Lf SU01I1VII05SY SIIUVISI(T snyels [egoy
‘ (0ST oN
9A12(qO pareys e 2zIea1 01 suaznd Aq pawiog ‘sdnoid agoiduou,, pue  Areiunjop,, I9pIO 8661 SEBUIYD Ul  uonesiuedio [enos,,)
Ty ¥y UONBIDOSSE JO UODIUYIJ
0ST "ON 19PIO 8661 SEUD uonepossy uo me yeid 910C Mmey
UONeNSUOWIP pue ‘uonenosse ‘Ajquiasse ‘ssaid ‘(doads jo wopadyy szruSodroyg
g€ MV 00T ST MV ‘€00T uopmINsuoy
vuy) mwuiar] syodiamu.f (I

88

SUOTIBIDOSSE JOJ SYIoMauIe]j e8] 2saury)) pue asawreuarp a3 Suredwo) 7S d[qe]



89

5 THE DRAFT LAW ON ASSOCIATION IN VIETNAM: LEGAL ...

"Seate [euoIssdj01d 19YI0 10 SYHUIDS Opell PIIE[dI Ul SUONEZIUESIO [EI0S JO SIUN JUIPLd] JULAI[DI OYL SE IAIS S(1Td 4

(ponunuod)

GHUPWUINAOS [€20] IO [DUNOD) NeI§ AP £q
paromoduwrd (s ) suun SUrped [RUOISSIJOIT
saydueIq

[e20] 11 pUe SRy [IAID) Jo AnSIUIyy o3
((SYIATY) somuage JuowdSeuew pue uonensisay

abwis 1540

s95u10dwod 191 JO sedTe Il

ur sa1poq Judeambs o [enraisturar Juaadwod YT,
6C MV

(1949 Te20]) soammuwoy)y s,9[dodJ a3

pue ([2A9] [eUOHEU) SITBJJY WO JO ANSIUTN YT,

uonensi3ax agels-omy,

9 Iy 1 vy
Juamabvuvm junc

(Sqauoms 9 puv ¢ uaaamiaq) Fuoy (Jivinatiivg sompadoad JuswaGeuey

vuy) wvnugar] syomamu.Lf (vl




T. T. P. NGUYEN-POCHAN

90

(% 1Y) AI[eIOW [BID0S PUIJJO IO ‘SUIZND PUL SUONEZIUESIO IIYI0 JO SISIINUT [NJME[ 91 IO A1010S
PUE 2181G DY) JO SISIIUL I IO IS A} JO AUOULIRY DIUYID 10 ALNDS “AIrun 33 wirey ‘wonmnsuod ay jo soidpuud siseq oy asoddo,, o7

" UONRU puUe uonipen [eInifnd oyl ‘“Arun oy wirey ‘43191008 pue 211§ 91 Jo
s1sa103u1 93 as0ddo “Anmdds pue A1uSPI9A08 [EUONEU JUNUIDPUN JOU ISTIW SUOHEDOSSE,, “*3°T ‘PIsn UIYO 1e ¢ 11y ul paremdns suoniquyord oy,

VINE 993 [PIa uonensisor
reuy e 10j Ajdde pue 1o11eyd e ssed 01 sqUOW
31 Jo Sunoow Jeroudd e ploy Isnw uoneziuesio
[e0s o3 ‘YVIAY 2y Aq uonedsrdde Areururoid
su1 Jo eaoidde oy SuUIMO[[O] syIUOW XIS UTYIAA

¥1 3V

117 1Y s Adwod 1ou op 1oy pardde

JIoM JO eI Pue $9ANd[qo o Ji uoperedard
uonensi8ar a3 aaoidde Jou Im YA YL

€1 My

uopeziuesio

ue jo uonensi3a1 ay3 aaoxdde 01 Jou 10 IAYIIYM
OPIIP ISNW YT P ‘T MY ul parendns
SIUDWNDOP ) FUIAIIAI JO SAEP ()9 UIPIIAA

<L Wy

syuowndop paxmbar oyl P YIY A3 Ajddns
ISNW UONRZIUELSIO [EID0S I ‘PaUTeIqo UIq

seqy N'Td 2y woxyy [eaoidde jo Juswmndop e dUQ
IT 3y

VIAY 03 uonedrdde Areuruuraxd e puos

snw pue g e Aq pasordde pue pareSnsoaur
9q 1snw suoneziuedio [enos juedrdde uy

6 1y

1dxo ISIMISYIO [[IM 9IBOYIIIID

oy, “Io1reyd € ssed 01 pue UONRIDOSSE JO UOMEIID
o3 dunouue o3 Sundsw [eroudd e poy snuw
SIOQUIdW §, UOMRIDOSSE 91 ‘9ILdYNI0d UOLensIST
UONEIDOSSE U FUIAIIIAI JO SAEP ()9 UTIIAN

¥1 3V

abv1s puoIsg

oPsy21

st uonedidde a1 J1 paproid oq 01 dre suoseal
uanupy Teaoxdde oqqissod e 19pISTOd M 7T

1y ut payendns sarpoq Judadwod oy ‘voneordde

pa1oidwod o1 SuIAd21 Jo shep AIXIS UTIIAN

1T VY

P UDYIUN UIWMIL SIANPIIOAT

L3010 110 PIAOULIL ST IIIVUULOT JUIULESYQVISI 20[],

ME[ PeIp 9T0C UL
(uonemosse a1

30 odods o uo Furpuadop) Juduniedop 1o Ansmurw

[9A9]-1oMO] 10 ‘Terduraoid ‘Jeuoneu e Jo wonrusodax
93 s35onbar YOIy 991ITWWOD JUIWYSI[qRISI

ue wioy Isnw uonenosse juedrdde uy

9 MV

(2uamnaop (wlia) 1uasinyy)

S§¥% "ON 92430 0107 Y.L

vu>

myugar)

syodiamu.f (I

(ponunuod) z'g JqeL,



91

(F¢ 1Y) UOTIENSISOT O [90UEd [[IM YA 93 ‘UMOP PIsod 9q P[NoYs UoneziueSIo [erd0s Y3 JOPISUOd sIDUIFe [eUoneu
JUBAS[AI A1 J1 “sapudSe [euoneu ANeudordde sy Aq I IEIP 2q [[Ia I ‘suoneMSdI 10 sme[ PO 350ddo SINIANSE S UONEZIUESIO [0S B JT,, £

5 THE DRAFT LAW ON ASSOCIATION IN VIETNAM: LEGAL ...

Aerow orqnd puagjo

Jou snw pue suone[ngar A101njeIs pue me|

o P Ajdwod Jsnw dwreu s uoneziuedio a7,
Ay Ised] 1e

JO [e301 B ‘SIOqUIDW [BUONMINSUI PUB [ENPIAIPUT
10Q Sey 31 JI IO ‘SIDqUIdW [euonninsul

0§ UPYl 2JOW JO SIIqUIDW [ENPIATPUT

(S UeYI JIOW JABY ISNW uonezIiue3Io uy

01 3y

uondues 10§ sasne))
9 "IN uonendoy
MIIAI [enuue ue INo A1red udyl [[IM YIAY Yl
VIAY 2y 01

pue NTJ 1P 01 1edk Furpadaid o wo 1rodax
JyIom [enuUe UE JIWUQNS ISNW suoneziuesio [eog

4!

SIOPUNOJ £ UBY] 2I0W PUB “I91IRYD © ‘WEUIdNA

Ul 9d1JO PeIY SII JABY ISNW UOLRIDOSSE Uy

0T 31y ‘Me[ Peiq 910C YL

s1oquIdW

(¢ ISE9[ I8 UOLBIDOSSE [9AI[-IDLISIP B PUB ‘sroquuowd
(G IsBd] JB uOneIOosse [9Ad]-[edulr0Ld € ‘sroquiow
00T SB[ 18 9ABY ISNW UONEIDOSSE [IAJ[-[EUONBU Y
(2uamnaop (whia) suasinyy)

S WY ‘S 212 0T0T YL

¢ 1y ur paremdns se ‘sa1poq

Jua3odwod 01 11 uo 110da1 ISNW UOHLIOSSE I3
‘Gunoowr pajepuewt dy3 SUIMO[[0J SAepP (¢ UTYIIAL
(s1e34 g PI2dXd JouURd djEpUTW)

Sunoow [eroudg e 9zuedIo ISNW SUONBDOSSY

syuouwaambox LxoremSoy

1€ 1y ST 1y aseyd uvorsiazadng
EMRTITeREN)
uonensi3ar Anud [e89] uoneziuedio [enOY 91edYNID UONENsISdI UODRIOosse YT,
91 WV <1y
Burguvalf asuasny
vuy) wvnugar] syomamu.Lf (vl




92 T. T. P. NGUYEN-POCHAN

The definition of association seems in both regulatory documents (the Viet-
namese draft law of 2016 and China’s 1998 Order No. 250) aligned with
the liberal perspective laid out in France’s 1901 Law on Association: “an
association is an agreement by which one or more persons bring together,
in a permanent manner, their knowledge or their activities for a non-profit
purpose” (Art. 1). The liberal framework distinguishes between civil society,
belonging to the private domain, and the political sphere, as the domain of the
state (Habermas, 1978: 16). This presupposes that the state is “constituted as
an impersonal locus of authority” (Calhoun, 1992: 8). The strong sense of
privacy was a “crucial contribution of capitalism to civil society”, providing
“opportunities for contesting as well as securing the legitimacy of the system”
(Eley, 1992: 324).

China’s 1998 Order No. 250 terms “social organization” as “all groups
other than state organs” (Art. 2), and Vietnam’s 2016 Draft Law on Asso-
ciation explicitly excludes six key Party-led mass organizations (Art. 2). This
seems to suggest that the State and Party are kept outside of the scope of
associations. However, in both cases, this says little about the organizations’
relative independence and their interactions with the Party-State. Indeed, in
Vietnam, the exemption of the six mass organizations was interpreted by oppo-
nents as a preferential treatment, because these mass organizations will not be
controlled.

Despite a public/private distinction borrowed from liberal democratic ideas
then, we find illiberal ideas and authoritarian regulations. While in liberal
democracies, every citizen can form an association, in illiberal authoritarianism,
the mere status of ordinary citizen is not sufficient to obtain the right to do
so. In both the Vietnamese and Chinese cases, control measures over associa-
tion are translated into regulatory requirements, dual management, two-stage
registration, and permanent supervision. This is in line with Sidel’s (2020)
argument that the Vietnamese Party-State maintains firm control over time
through key methods dating from the 1950s: on the one hand, a “long and
difficult process of approval” and “continuing control and supervision”; and,
on the other hand, a “traditional mechanism of dual control” by a govern-
ment management agency as well as a ministry or agency in a professional area
related to the association.

The Draft Law on Association Under Debate

The draft law on association was first released in 2005 by the Office of the
Government in Hanoi for consultation, to collect opinions. The main objec-
tion raised was that the draft law retained the same control mechanism as
the 2003 Decree No. 88. The debate reached its climax when a group of
specialists, supported by VUSTA (the Vietnamese Union of Science and Tech-
nology), “wrote their own alternative draft law on association and formally
made it available for discussion” (Sidel, 2020: 3). In the alternative draft law,
the administrative procedure was much closer to a liberal “registration model”
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than an “approval model”—the “asking-approving” mechanism (cd ché xin
cho) which is typical of socialist bureaucracy (VIB online, 20006).

In 2015, a public consultation was launched and the entire content of the
draft law on association made available online. Hundreds of conferences and
thousands of scientific and press articles on the draft law followed. According
to Mr. Nguyén Vi Khai, a former member of the Prime Minister’s Studies
Committee, “this would be the record in terms of discussion for a draft law
that does not serve life and therefore could not be accepted” (VnEconomy,
2018). For opponents, the draft conceived of the right to association as a
“favor” granted by the Party-State to associations, and not as a fundamental
human right. Cao Va Minh (2016), editorial secretary of Legislative Studies
magazine, argued that “the draft law seems to maintain the old manage-
ment thinking and thus create a big contradiction between the principle
whereby ‘citizens have the right to do everything not prohibited by law” and
management through administrative procedure” (Cao, 2016). Mr. Cao also
highlighted the “loose framework” of the draft that “gives the government
too much power to interpret and translate law into decrees” in its own favor.

Lawyer Truong Hong Quang (2014) believed that it is necessary to recon-
sider the concept of “association” before drafting the law, stating that: “The
definition of association and other issues related to association should be set
within a conceptual framework dedicated to civil society” (Quang, 2014). In
his words, the concept’s meaning changed once it was introduced in Vietnam:
“in the world, association is considered as one of the components making up
civil society in relation to the state and the market. Yet in our country, it is one
of the components constituting the political system including the Party, the
State, the Fatherland Front, and other mass organizations” (Quang, 2014).

The point most criticized in the draft has been the issue of the “legal status”
of an association. Recent Vietnamese NGOs are mostly unregistered, use
digital technology, and are politically engaged. Many groups conduct actions
that are explicitly anti-government and dissident but operate virtually rather
than directly. They are part of an informal civil society which scholars have
termed “political civil society” (Kerkvliet, 2015; Thayer, 2009). The author-
ities do not recognize these groups, charging that they carry out subversive
activities for political purposes that undermine national security and solidarity.
The groups’ cyber-activism is regularly attacked by the state. While the public
learns about these groups via the internet, it is impossible to obtain accurate
statistics on the number of them.!® By preventing such groups from obtaining

13 For example: Vietnamese Women for Human rights Association (Hgi Phu nit nhin
quyén, founded in 11,/2013), Association of Former Prisoner of Conscience (Hgi Ciru tit
nhin liong tim, 2,/2014), League of Independent Vietnamese Writers ( Vin doan doc lip,
3/2014), Independent Journalists Association of Vietnam (Hg: nha bio déc ldp, 7/2014),
Green Trees (30/3/2015), etc.
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“legal status”, the Party-State outlaws their activities.!* This discriminatory
practice runs counter to Vietnam’s commitment to human rights treaties. One
example demonstrates the point.

By 2019, Vietnam had ratified seven out of the eight fundamental conven-
tions of the International Labor Organization (ILO), most recently (2019)
the convention 98 (Right to Organize and Collective Bargaining Conven-
tion) with convention 87 (Freedom of Association and Protection of the Right
to Organization Convention) scheduled to be adopted in 2023 (ILO, 1948,
1949, 2022; RFI, 2022). In 2018 and 2020, Vietnam successively ratified
the Comprehensive and Progressive Agreement for Trans-Pacific Partnership
(CPTPP) and the European Union Vietnam Free Trade Agreement (EVFTA).
These two international agreements put pressure on the Vietnamese State to
reform its Labor Code. In November 2019, the NA adopted an amendment
to the Labor Code, which established that an employee has

the right to participate in, adhere to, work within organizations representing
employees, professional organizations and other groups as regulated by law; the
right to request for and participate in dialogue, exercise democratic charter and
collective negotiation with the employer. (Art. 5)

Shortly after the NA’s approval, Vietnam News, the main English language
newspaper of the state’s Vietmam News Agency, announced that Vietnam
allows “independent unions”, but stressed that “the representative organiza-
tion, however, would only be considered legal when it obtained a license from
a competent authority” (VietNam News, 2019). According to Buckley (2022),
the Labor Code:

allows, for the first time, workers to form Worker Organizations (WO) not
affiliated to the Vietnam General Confederation of Labor. But to claim that
WOs are independent unions is a significant misinterpretation (or perhaps in
some cases a deliberate misrepresentation). They are not unions. WOs are only
allowed to be formed at the individual enterprise level and are more limited in
what they can do compared to unions. Unions, on the other hand, are part of
the VGCL [Vietnam General Confederation of Labor] and therefore embedded
in the countrywide structures of the Confederation.

Indeed, Vietnam has not allowed independent labor unions. The Vietnamese
Independent Union (VIU), founded in 2020, is not recognized by state
authorities, which have even accused it of being a reactionary and subver-
sive organization (Vnunion, 2023). The VIU underwent severe stigmatization
by state-owned media, for example, the ultra-conservative People’s Police
Newspaper (Cing an nhin din):

14 But not all unregistered associations are outlawed: “There are more than 200.000
unregistered community-based organizations throughout the country, which operate
cffectively and violate no law” (Wells-Dang, 2022: 74).



5 THE DRAFT LAW ON ASSOCIATION IN VIETNAM: LEGAL ... 95

[...] the so-called “Vietnamese Independent Union” is an illegal organization.
In fact, this is a pretext used by hostile forces and opponents to form an organi-
zation to undermine our Party and State. In recent times, some self-proclaimed
“independent”, “democratic”, “human rights” organizations are appearing |[...]
Their shared purposes are to erase the leading role of our Party, to distort and
slander the political system, and to conduct activities against the state’s organs.
(Hai, 2021)

Despite the hostile attitude toward civil society in official media outlets,
dissenting voices could still be heard through them. Ddn t77, a rather reformist
newspaper, reported the comments by Mr. Tran Ngoc Hung, president of
the Vietnam Federation of Civil Engineering Associations, who was pleased
that the draft had failed to be passed because of its “many inconsistencies and
inconveniences”. He was quoted as saying that “among 33 articles of the draft,
only two regulate the interests of the associations’ members. The other regu-
lations are related to state management, many of which are unnecessary and
interfere too much with the activities and charters of associations” (Dan tri,
2018).

NorM CONFLICT AND STATE PRAGMATISM
Subtle Changes to the Rules of the Game

Social organization in Vietnam must be examined against a historical backdrop
of relative local autonomy, based on clan or communal and religious struc-
tures, in the context of a centralized national political system. Since 1945,
the CPV kept strong control over society through its mass organizations.
Following the #6i mdi, social urban-based organizations came into being, but
they were still highly restricted; in short, “there is no organized democratic
political tradition” in Vietnam (Wells-Dang, 2014: 162).

In the wake of #6i méi, the arrival of a multitude of foreign donors helped
develop the voluntary and nonprofit sectors. The number of registered NGOs
rose from under 200 in the late 1990s to approximately 1700 by 2010; at
the end of 2014, government sources stated that there were 52,565 social
organizations of all types: mass, professional, and community organizations
ranging from communal level to national level (Wells-Dang, 2014).

The first Vietnamese NGO (VNGO) was formed in the early 1990s when
International NGOs (INGOs) began to establish their representative offices.
Most VNGOs were led by “academic or former government officials with suffi-
cient connections to enable them to register with supervisory state agencies”
(Wells-Dang, 2022: 73).'> About a hundred in all, these VNGOs acted like
independent organizations, in terms of setting their own agenda and raising

15 For example: the Research Center for Gender and Development, the Rural Devel-
opment Services Center in Hanoi, and the Social Development Research Consultancy in
HCMC; Fund for Young Talents of Vietnam supported by Prime Minister Vo Vin Kiét,
the Vietnam Fund for Supporting Technological Creations backed by General Vo Nguyén
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funds. Sidel (1997) also mentions professional and business associations, which
often serve to represent the interests of younger entrepreneurs and their allies
within the regime (scientists, economists, and others), as well as farmer associ-
ations, collectives, ethnic and clan groups, and religious groups, that scholars
refer to as Community-Based Organizations (CBOs).

In the early 2000s, there came a second generation of VNGOs which
were driven by younger, well-educated founders. Most founders had studied
overseas or worked with international agencies. These VNGOs were mostly
urban-based, although they carried out projects in rural areas. The most recent
VNGO generation, emerging in the 2010s, has broken the NGO mold: “influ-
enced by opportunities on the Internet and in social media, many start-up
groups have organized virtually, sometimes choosing to remain unregistered”
(Wells-Dang, 2022: 74). Many of the latest VNGOs have been highly politi-
cally engaged and acted via political discussion forums on Facebook and blog
sites (Nguyen-Pochan, 2021). They thereby revived political civil society.

Donors consider Vietnam, although still ruled by the CPV, as a post-
socialist country in transition. Among foreign donors are global institu-
tions, bilateral partners, and INGOs. They operate through two different
approaches. The economic top-down approach, of neo-liberal global insti-
tutions, consists in strengthening state governance and transparency as a
remedy to state weakness, corruption, and incompetence; conversely, the polit-
ical bottom-up or grassroots approach, driven mainly by INGOs, consists in
developing participative democracy given the weakness of civil society.

The arrival of INGOs created tension as the state did not allow indepen-
dent VNGOs to work with them. To coordinate the activities of INGOs
with those of VNGOs, the state in 1989 established the People’s Aid Co-
ordinating Committee (PACCOM) under the Vietnam Union of Friendship
Organizations (VUFO). PACCOM was responsible for assigning geographic
areas and counterpart organizations to the INGOs, and for inserting NGO aid
into the state budget. International aid therefore operates in terms of friend-
ship between nations and peoples, rather than between individuals (Salemink,
2006: 106-107). Foreign donors are most often obliged to work with mass
organizations, especially the Vietnam Women’s Union.

With hindsight, we may note that Vietnamese civil society is not the real
beneficiary of international aid, training, and expertise programs. Rather, these
benefit local authorities, mass organizations, and depoliticized VNGOs.

The Party-State’s Ambiguous Attitude Vis-a-Vis Civil Society

Scholars disagree over the existence and expressions of civil society in Vietnam.
Some focus on the repressive state apparatus (Thayer, 2014), others pay
greater attention to varying degrees of tolerance toward dissent in practice

Gidp or Programme Volontaire de Vulgarisation des Progres Scientifique-Techniques pours
les Familles Rurales backed by former Foreign Minister Nguyén Co Thach.
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(Kerkvliet, 2014), to the rapid growth of CBOs, or to various forms of
networks and coalitions (Wells-Dang, 2014).

The divergence of views stems from the Party-State’s ambiguous attitude
vis-a-vis civil society, namely, the former’s dual strategy of both encouraging
and controlling the latter. To cope with the new tensions which have arisen
from the management of associations, the authorities have adopted a pragmatic
approach which combines firmness with flexibility.

The 2010 Decree 45 established a new category of association named
“organizations with special characteristics” (Hgi cd tinh chit dic thi). These
have privileges such as “participation in consulting, providing feedback, and
examining various policies, programs, projects, and plans of government agen-
cies” on issues within their prescribed sphere of activities, in accordance with
the prime minister’s regulations. Decree 45 also stipulates that the government
provides budget funding to these organizations (Art. 34 and 35).

The 2016 Draft Law does not mention “organizations with special charac-
teristics”, but stipulates that

The Prime Minister recognises the charters of the Vietnamese Union of
Science and Technology, the Vietnamese Union of Friendship Organizations,
the Vietnamese Union of Literature and Arts Associations, Vietnam Chamber
of Commerce and Industry, Vietnam Writer’s Association, Vietnam Journalists
Association, Vietnam Lawyers Association and Vietnam Red Cross Association.
(Art. 15)

In fact, these organizations are major “umbrellas” or GONGOs (Government-
organized NGO), namely state agencies which vouch for associations. To
obtain legal status, a VNGO must be recognized by a state agency of the
ministry or department that supervises its scope of activity. The VUSTA and
its provincial cells (USTAs) are the most important umbrellas for the VNGOs.
In 2010, there were an estimated 1700 VNGOs, out of which 600 were
registered under the VUSTA (Wells-Dang, 2022: 74).

Due to the influence of such state-run associations, some of which
have liberal leanings, some scholars (Sidel, 2020; Wells-Dang, 2012, 2014,
2022) propose to examine Vietnamese civil society from a Gramscian hege-
monic perspective, through complex interactions within the elite sphere
(whether political, intellectual, or scientific). Wells-Dang (2012) coins the
term “informal path-breakers” for GONGOs capable of influencing top-down
decision-making and policies. The VUSTA, as mentioned above, played an
important role in the debate on the draft law on association. It has organized
a plethora of conferences on the draft law and put pressure on the govern-
ment to suspend it (Phap Luat, 2016). A related example is the 2008-2009
campaign against the government’s bauxite mining project, in which several
state officers were involved, including General Vo Nguyén Gidp.

If the preferential treatment toward “organizations with special charac-
teristics” seems to suggest relative flexibility, firmness is exercised through
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a case-by-case policy applied to other associations, based on bylaw regula-
tions.'® Bylaw regulations strictly control, for example, associational activities
which involve “foreign elements” (e.g., international funding and international
conferences). The 2010 governmental Decision No. 76 (“The regulations on
organization and management of international workshops and conferences in
Vietnam”) singled out certain “sensitive topics”, such as “issues of politics,
national security, national defense, nationality, religion, human rights, territo-
rial boundaries, or state secrets”, the organization of conferences on which
must be decided by the prime minister (Art. 3, Decision 76). Bylaw regula-
tions also restrict the freedom of research. In July 2009, the prime minister
issued Decision No. 97, limiting the issue-areas research organizations were
allowed to engage in, and the rights of such organizations to voice criticism
against government policies. It was clearly aimed at organizations including
the Vietnam Institute of Development Studies (IDS), led by some leading
intellectuals and technocrats, which operated with the implicit sponsorship of
former Prime Minister Vo Vin Kiét.

CONCLUSION

Confirming a Gramscian reading of Vietnamese civil society, the difficulty in
passing the draft law on association arguably stems from tension within the
state’s elite sphere. Some GONGOs and experts, exhibiting a more liberal-
leaning view of the role of civil society, such as the VUSTA, have been able
to influence the decision-making process and prevent the approval of the draft
law because it was not modified following the more liberal design of VUSTA’s
alternative draft.

In principle, civil society associations without exception want a less restric-
tive and more liberal law on association. Thus, the debate on the draft law
might primarily reveal the CPV’s internal split between a liberal wing and a
conservative one. While the former has advocated for reform and decentraliza-
tion of the state, and greater freedom of association, the latter has sought to
strengthen the CPV’s centralized leadership. Scholars and experts have long
detected signs of this internal split. Koh (2001: 534) mentions “the plural-
istic tendency under an umbrella of authoritarianism”. Vuving (2017: 426)
observes a cohabitation of four major currents: conservatives, modernizers,
moderates, and rent-seckers. The long-standing rivalry between the conserva-
tive Nguyén Pht Trong, CPV General Secretary, and the rent-secking oriented
liberal former Prime Minister Nguyén Tan Diing is a frequently cited case.
Vuving (2017: 422) analyzes that “Trong is a Confucian, who is loyal to his
principles, while Diing is capitalist, who is loyal to his profits”. Such power

16 For example, the 1996 governmental Decision No. 340 “the Regulations on the
operations of foreign NGOs in Vietnam”, the 1999 Decree No. 177 “the Regulations
on organization and operations of charity and social funds” or the 2009 Decree 93 “the
Regulations on management and use of INGO aids”.
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struggles might suggest a pluralization within the elite sphere and more expan-
sive civil society networks. Thus, the tensions arising from the draft law on
association concern political and legal norms, which are also attached to the
struggle for power within the Communist regime, as well as the struggle for
the expansion of Vietnamese civil society.
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